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of subpart E and has not been excluded
from the particular investigative pro-
ceeding or formal examination pro-
ceeding in accordance with paragraph
(b)(3) of this section.

(2) Such attorney may advise the wit-
ness before, during, and after the tak-
ing of his testimony and may briefly
question the witness, on the record, at
the conclusion of his testimony, for the
sole purpose of clarifying any of the
answers the witness has given. During
the taking of the testimony of a wit-
ness, such attorney may make sum-
mary notes solely for his use in rep-
resenting his client. All witnesses shall
be sequestered, and, unless permitted
in the discretion of the designated rep-
resentative, no witness or accom-
panying attorney may be permitted to
be present during the taking of testi-
mony of any other witness called in
such proceeding. Neither attorney(s)
for the association(s) that are the sub-
jects of the investigative proceedings
or formal examination proceedings, nor
attorneys for any other interested per-
sons, shall have any right to be present
during the testimony of any witness
not personally being represented by
such attorney.

(3) The Board of Directors, for good
cause, may exclude a particular attor-
ney from further participation in any
investigation in which the Board of Di-
rectors has found the attorney to have
engaged in dilatory, obstructionist,
egregious, contemptuous or contuma-
cious conduct. The person conducting
an investigation may report to the
Board of Directors instances of appar-
ently dilatory, obstructionist, egre-
gious, contemptuous or contumacious
conduct on the part of an attorney.
After due notice to the attorney, the
FDIC may take such action as the cir-
cumstances warrant based upon a writ-
ten record evidencing the conduct of
the attorney in that investigation or
such other or additional written or oral
presentation as the Board of Directors
may permit or direct.

§390.85 Obstruction of the pro-
ceedings.

The designated representative shall
report to the Board of Directors any in-
stances where any witness or counsel
has engaged in dilatory, obstructionist,

§390.86

or contumacious conduct or has other-
wise violated any provision of this part
during the course of an investigative
proceeding or formal examination pro-
ceeding; and the Board of Directors
may take such action as the cir-
cumstances warrant, including the ex-
clusion of counsel from further partici-
pation in such proceeding.

§390.86 Subpoenas.

(a) Service. Service of a subpoena in
connection with any investigative pro-
ceeding or formal examination pro-
ceeding shall be effected in the fol-
lowing manner:

(1) Service upon a natural person. Serv-
ice of a subpoena upon a natural person
may be effected by handing it to such
person; by leaving it at his office with
the person in charge thereof, or, if
there is no one in charge, by leaving it
in a conspicuous place therein; by leav-
ing it at his dwelling place or usual
place of abode with some person of
suitable age and discretion then resid-
ing therein; by mailing it to him by
registered or certified mail or by an ex-
press delivery service at his last known
address; or by any method whereby ac-
tual notice is given to him.

(2) Service upon other persons. When
the person to be served is not a natural
person, service of the subpoena may be
effected by handing the subpoena to a
registered agent for service, or to any
officer, director, or agent in charge of
any office of such person; by mailing it
to any such representative by reg-
istered or certified mail or by an ex-
press delivery service at his last known
address; or by any method whereby ac-
tual notice is given to such person.

(b) Motions to quash. Any person to
whom a subpoena is directed may,
prior to the time specified therein for
compliance, but in no event more than
10 days after the date of service of such
subpoena, apply to the General Counsel
or his designee to quash or modify such
subpoena, accompanying such applica-
tion with a statement of the reasons
therefor. The General Counsel or his
designee, as appropriate, may:

(1) Deny the application;

(2) Quash or revoke the subpoena;

(3) Modify the subpoena; or

(4) Condition the granting of the ap-
plication on such terms as the General
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